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OPINION
BRUNETTI, Circuit Judge:

This case involves a challenge by environmental groups to
the United States Army Corps of Engineers ("Corps") deci-
sion to grant Maguire Thomas Partners-Playa Vista ("M TP-
PV'")2 apermit to fill 16.1 acres of federally delineated wet-

2 The Defendant-Intervenor-Appellant Playa Capital Company isthe
successor-in-interest to Maguire Thomas Partners-Playa Vista. For clarity
and consistency, we refer to the developer as MTP-PV as did the district
court.
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lands and to mitigate thefill by creating a 51-acre freshwater
wetland system. Wetlands Action Network and California
Public Interest Research Group (collectively "WAN") brought
suit in the district court aleging that the Corps had failed to
fulfill their legal obligations under the Clean Water Act



("CWA"), 33U.S.C. 8§ 1251 et seq., and the National Envi-
ronmental Policy Act ("NEPA"), 42 U.S.C. §4321 et seq., in
granting MTP-PV afill permit pursuant to section 404 of the
CWA. Thedistrict court denied MTP-PV's motion to inter-
vene as aright in the NEPA claims but granted MTP-PV's
motion in the alternative for permissive intervention. The dis-
trict court, however, limited MTP-PV's participation in the
NEPA claimsto therelief phase. MTP-PV appeals this deci-
sion.

The digtrict court granted summary judgment to WAN on

its NEPA claims, invalidated the permit, and enjoined MTP-
PV from any further construction activitiesin the area cov-
ered by the permit.3 The Corps appeals the district court's
determination that it violated NEPA. MTP-PV appedalsthe
district court decision to issue the injunction claiming that (1)
the district court committed error by denying MTP-PV a hear-
ing on the remedia phase of the proceedings, (2) the injunc-
tion ismoot, (3) the district court erred in failing to balance
the equities of a permanent injunction, and (4) the district
court should not have issued the injunction as WAN is guilty
of laches. WAN filed a cross-appeal claiming that the district
court abused its discretion in failing to broaden the injunction
in order to protect the integrity of the environment and the
NEPA process during the preparation of the Environmental
Impact Statement ("EIS"). We consolidated the appeals and
we affirm in part and reverse in part.

3 In a separate order, the district court granted the Corps motion for
summary judgment on WAN's CWA claim. WAN did not appeda that
decision.
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l.

Since 1979, MTP-PV and its predecessor-in-interest have
been planning to build alarge scale mixed use devel opment
on the Playa Vista property. The proposed development is
expected to cover over 1,000 acres and include residential
areas, amarina, and numerous commercia developments
including hotels, retail establishments, and an entertainment
media and technology district. The project has been the sub-
ject of much dispute as the Playa Vista property isthe largest
remnant parcel of undeveloped land in a heavily urbanized
western portion of Los Angeles County.4



The Playa Vista property contains approximately 186 acres

of federally delineated wetlands. As part of its project, MTP-
PV plansto eventually dredge and fill 21.4 acres of wetlands.
Before preparing an application for a dredge and fill permit
for any of the project activities, MTP-PV met with the Corps
to determine the proper division of the project for permitting
purposes. MTP-PV proposed to divide the overall project into
the following three separate permit applications to correspond
to the three separate phases of the project:

4 Amicus Curiae Friends of Ballona Wetlands challenged the Cdifornia
Coastal Commission's decision to certify the County's land use plan
allowing for the development of Playa Vista. Thislitigation was settled in
1990. In 1993, an environmenta group challenged the legality of the City
of Los Angeles Fina Environmental Impact Report ("EIR") for the first
phase of this project. The superior court found that the EIR was sufficient
as an information document in that it disclosed the significant environ-
mental effects and contained adequate alternative site, mitigation and
cumulative impacts analysis. The court also rejected the plaintiffs claim
that the City had impermissibly "piecemealed” the environmental review
process by limiting its review to the first phase of the project. In 1996, one
of the plaintiffs here challenged the City's environmental review of project
modifications to accommodate development of the entertainment and
mediadistrict and the wetlands design. The state court of appeals affirmed
the state trial court's approval of the City's review process.
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Thefirst phase is for authorization to fill 7.8 acres of
scattered wetland patchesin Areas B, C, and D5 for
mixed-use development. It also includes the creation
of a52-acre fresh water wetland complex which
[MTP-PV] proposes as mitigation for atotal of 21.4
acres of wetlands that would be dredged and filled
for al phases of the Playa Vista project. The creation
of the freshwater wetland system would require fill-
ing 7.7 acres of wetlandsin Area B for the berm (4.0
acres of which would be restored to wetlands leaving
3.7 acres as permanently filled).

The second phase is for the restoration and creation
of a salt marsh which would occur in 160 acres of
delineated degraded wetlands in Area B. By restor-
ing those wetlands and converting uplands to wet-
lands, an approximately 230-acre salt marsh system
would be created.



Thethird isfor the development of amarinaand
ecological enhancement of the Ballona flood control
channel which will dredge and fill 9.8 acres of wet-
landsin Area A. Of that, 3.7 acres are a man-made
drainage ditch and 8.1 acres are scattered, degraded
wetlands.

U.S. Army Corps of Engineers, Public Notice of Permit
Application at 4-5 (January 2, 1991). The Corps agreed that

it was appropriate to divide the overal project into three
phases for permitting purposes as each of the proposed phases
had independent viability.

In August 1990, MTP-PV applied to the Corps for a permit
to fill 16.1 acres of federally delineated wetlands as part of

5 For planning purposes, MTP-PV divided the Playa Vista project site
into four parcels designated Areas A, B, C, and D.
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Phase | of the project.6 The eight acres proposed to be filled
for multi-use devel opment are man-made flood control
ditches and degraded wetlands located in seventeen isolated
patches across the Playa Vista property. The remaining eight
acres, located in Area B, MTP-PV proposed to fill in order to
create a51.1 acre freshwater wetland system consisting of 26
acres of freshwater marsh and 25 acres of freshwater riparian
corridor. Of the latter eight acres, four of the acres are to be
restored to wetlands and the remaining four are to be perma-
nently filled to create a berm between the freshwater wetland
system and a saltwater marsh which MTP-PV plans to restore
as part of Phase Il of the project.

In October 1990, MTP-PV submitted an analysis of alterna-
tives to the proposed filling of wetlands. The analysis
describes six alternatives including four different configura-
tions of the mixed-use development which avoid all or part of
the wetlands as well as the possibility of using an offsite loca-
tion for the development. Based on itsanalysis, MTP-PV con-
cluded that there was no practical alternative way to
accomplishits purpose of building an environmentally sensi-
tive development that would not result in other significant
environmental impacts.

On January 2, 1991, the Corpsissued a public notice of the
permit application. The notice described the activity for which



the permit was requested as well as the entire Playa Vista
development. The notice aso included the Corps preliminary
determination that an EIS would not be required for the work
proposed in Phase | of the project. The Corps solicited com-
ments from the interested public and relevant state and federd
resource agencies. The period of public review of the permit
application originally was set for January 1, 1991 to February

6 Phase | of the project involves the devel opment of approximately 5
million square feet of office space, 13,000 residentia units, and hotel and
retail space.
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2, 1991. The Corps extended the review period to February
15, 1991 at the request of the EPA.

The Corps received numerous comments from the genera
public, environmental groups, and state and federal resource
agencies. In particular, the United States Fish and Wildlife
Service ("FWS"), the National Marine Fisheries Service
("NMFS") and the Environmental Protection Agency

("EPA") expressed concern that, inter alia, the notice of
intent and the permit application did not contain a sufficiently
detailed analysis of project alternatives and did not provide a
comprehensive eva uation of the cumulative impacts attribut-
able to the entire development project.

In response to the comments received, MTP-PV submitted

to the Corps comments addressing the concerns raised by
FWS and NMFS. MTP-PV aso submitted arevised "Practical
Alternative Analysis which contained an analysis of five
aternatives to the mixed-use development portion of the proj-
ect and six aternatives to the freshwater wetland system por-
tion. To further supplement its analysis, MTP-PV also
submitted three scientific studies: "Biological Vaue of the
Ballona Wetlands System,” "Water Balance for the Proposed
Freshwater Wetland System,” and "Water Demand of the Pro-
posed Ballona Freshwater Wetland System.”

In order to resolve the resource agencies remaining con-
cerns about the project, the Corps met with representatives of
the FWS, NMFS, EPA, and the Cdifornia Department of Fish
and Game on November 7, 1991. At this meeting the agencies
expressed concern regarding the three-permit approach to the
project and requested that the Corps delay review and
approval of any component of the project until MTP-PV had



submitted an application for Phase |1 of the project.

After reviewing documentation submitted by MTP-PV
addressing the agencies concerns, the Corps found that MTP-
PV's responses to the comments were acceptable. The Corps
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determined, however, that MTP-PV would be required to pro-
vide in-kind mitigation for any salt marsh habitat lost asa
result of the project.

On February 25, 1992, pursuant to CWA § 404(q), the

Corps sent afirst informal notice of intent to issue MTP-PV's
permit to NMFS, EPA, and FWS. On April 8, 1992, the Corps
met with the agencies to discuss their concerns. The agencies
requested additional documentation regarding the freshwater
wetlands system which MTP-PV supplied on April 17, 1992.
After meeting with the Corps again on May 5, 1992, and
MTP-PV on May 6, 1992, NMFS reached an agreement with
MTP-PV which resolved its concerns. MTP-PV agreed to
inclusion in the permit of various specia permit conditions
proposed by NMFS and the EPA.

On May 22, 1992, the Corps issued a second notice of

intent to issue the permit which included arevised Environ-
mental Assessment ("EA") and the modified specia condi-
tions suggested by the agencies. After receiving the requested
technical information, EPA, NMFS, and FWS decided not to
object further to the issuance of the permit for Phase | of the
Playa Vista project.

The Corps issued the permit and special conditions along

with the associated EA and Finding of No Significant Impact
("FONSI") on July 1, 1992. In the EA, the Corps found that
the division of the project into three applications was alogical
division and did not constitute inappropriate piecemealing of
the overall project. Due to the relatedness of the three phases,
however, the Corps found that it would accept mitigation
credit for the future projects as part of Phase I, provided that
the later phases eventually receive authorization and that the
“success criterid for the freshwater wetland system are met.

The EA aso contained a discussion of aternativesto the
project including: (1) no action aternative; (2) alternative
project designs; (3) the creation of asalt marshin lieu of the
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freshwater wetland system; and (4) possible off-site locations.
The Corps ultimately determined that there were no practical
alternatives to the proposed project that would result in less
adverse impacts on the environment.

In the EA, the Corps evaluated the cumulative impact that

the project would have on the surrounding areas. The Corps
found, however, that it did not need to include substantial
consideration of the development in the uplands area as part
of the NEPA review of permit application because it found
that such development was outside itsjurisdiction. A discus-
sion of the comments received during the public notice period
was a so included in the EA as well as the Corps' responses
to the concerns raised.

The Corps ultimately determined that the project would

result in anet increase in wetland values. After reviewing the
information provided by MTP-PV and al interested parties,
the Corps found that the permit action at issue would not have
asignificant impact on the quality of the human environment
and that an EIS would therefore not be required. The Corps
issued the permit. On April 20, 1993, MTP-PV executed and
transmitted the permit to the Corps. Following the issuance of
the permit, MTP-PV performed extensivefilling, clearing,
and grading in the wetlands in the permit area.

On December 3, 1996, WAN brought five claims against

the Corps, four aleging violations of NEPA and the fifth
alleging aviolation of the CWA. WAN sought to have all
construction at the site enjoined until the Corpsissued an EIS
aswell asapreliminary injunction.

On August 22, 1997, the district court granted MTP-PV's
motion to intervene asto the CWA claim. The district court
denied MTP-PV's motion to intervene as of right with regard
to the NEPA claims, but granted it permissive right to inter-
venein the remedial phase of such claims.
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On November 6, 1997, the district court denied WAN's
motion for a preliminary injunction finding that WAN was
unlikely to succeed on the merits of its CWA and NEPA
claims. We dismissed WAN's interlocutory appeal of that
order on May 18, 1997. We found that because WAN had not
shown a continuing cognizable injury for which the requested



preliminary injunction would provide relief, the appeal of the
NEPA claims was moot. On November 14, 1997, the district
court granted MTP-PV's and the Corps motion for partid
summary judgment asto the CWA claim.

On June 26, 1998, the district court granted WAN's motion
for summary judgment on its NEPA claims. The district court
found that the Corps had violated NEPA by improperly limit-
ing the scope of its analysis to the impacts of activities cov-
ered by the permit, rather than considering impacts associated
with the whole development project. The district court further
found that even if the scope of the analysis were proper, the
Corps decision to issue a EA rather than an EIS was arbitrary
and capricious because of the untested nature of the freshwa-
ter wetlands system, the lack of afully developed mitigation
plan, and the controversy that surrounded the Corps determi-
nation of the permitted activities nature and effect. The dis-
trict court rescinded the permit and enjoined MTP-PV from
any further construction activities in the area covered by the
permit. The district court did not hold a hearing regarding the
propriety of issuing an injunction in this case, and MTP-PV
was therefore not allowed to enter evidence on thisissue. The
district court denied WAN's motion to enjoin MTP-PV from
continuing work on the upland portion of its property on July
13, 1998. Thefina judgment issued on August 10, 1998, and
the district court denied reconsideration on August 21, 1998.

.
A. Intervention as of Right Under NEPA

MTP-PV appealsthe district court's decision to deny its
motion to intervene as of right on the merits of the NEPA
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claims. We review adistrict court's ruling on amotion to
intervene as a matter of right de novo. Forest Conservation
Council v. United States Forest Service, 66 F.3d 1489, 1493
(9th Cir. 1995).

To intervene as of right under Federal Rule of Civil Proce-
dure 24(a) an applicant must claim "an interest relating to the
property or transaction which is the subject of the action,” the
protection of which may, as a practical matter, be impaired or
impeded by the action if the applicant is not allowed to partic-
ipate in the litigation. See Fed. R. Civ. P. 24(a).7 We apply the



following four-part test to determine if an applicant has aright
to intervene:

(2) the motion must be timely; (2) the applicant must
clam a “significantly protectable' interest relating to
the property or transaction which is the subject of the
action; (3) the applicant must be so situated that the
disposition of the action may as a practical matter
impair or impede its ability to protect that interest;
and (4) the applicant's interest must be inadequately
represented by the parties to the action.

SierraClub v. EPA, 995 F.2d 1478, 1481 (9th Cir. 1993).

Asagenerd rule, "the federal government isthe only

proper defendant in an action to compel compliance with
NEPA." Churchill County v. Babhitt, 150 F.3d 1072, 1082, as
amended by 158 F.3d 491 (9th Cir. 1998); see also Forest

7 Rule 24(a) provides:

Upon timely application anyone shall be permitted to intervene
inan action . . . (2) when the applicant claims an interest relating
to property or transaction which is the subject matter of the action
and the applicant is so situated that the disposition of the action
may as a practical matter impair or impede the applicant's ability
to protect that interest, unless the applicant's interest is ade-
quately represented by existing parties.
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Conservation Council, 66 F.3d at 1499; Sierra Club, 995 F.2d
at 1485; Portland Audubon Society v. Hodel, 866 F.2d 302,
309 (9th Cir. 1989). "Therationae for our ruleisthat,
because NEPA requires action only by the government, only
the government can be liable under NEPA." Churchill
County, 150 F.3d at 1082. Because a private party can not
violate NEPA, it can not be a defendant in aNEPA compli-
ance action. |d. Based on thisrule, the district court found that
MTP-PV did not assert alegally protectable interest that
relates to the NEPA claims.

MTP-PV argues that the "none but afedera defendant”

rule does not apply to NEPA actions involving an attack upon
apermit issued to a private party. The cases on which MTP-
PV relies, however, do not support this proposition. For
example, in Foundation for Horses v. Babbitt, 154 F.3d 1103




(9th Cir. 1998), the plaintiffs aleged that the National Park
Service violated NEPA when it decided to remove a herd of
horses from national park land and individual defendants were
joined because of their purported interest in the horses. Con-
trary to MTP-PV's contention that we held that such a prop-
erty interest was sufficient to remove the case from the

norma rule that only the federal government should be a
defendant in a NEPA suit, we found that the 'normal rul€' did
not apply to the case because NEPA did not apply to the agen-
cy's decision to remove privately owned horses. Id. at 1106.

MTP-PV's assertion that Ninth Circuit precedent pre-

vents us from adopting a broad interpretation of Churchill
County is without merit. Specifically, MTP-PV aversthat a
broad reading of Churchill County would squarely conflict
with County of Fresno v. Andrus, 622 F.2d 436 (9th Cir.
1980). In Churchill County, however, we addressed the issue
of whether County of Fresno represents an exception to the
genera rule that only the federal government can be a defen-
dant in aNEPA compliance action. We noted that"[w]hatever
exception County of Fresno represents, however, has been
limited by later decisionsto the remedial phase of atrial.” 150
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F. 3d. at 1083 (citing Forest Conservation Council, 66 F.3d
at 1499 n.11; Sierra Club, 995 F.2d at 1485). Churchill
County is controlling here and we therefore affirm the district
court's decision to limit MTP-PV's intervention in the NEPA
action to the remedial phase.

B. NEPA Claims
1. Standard of Review

We review de novo a district court's decision to grant
summary judgment. Blue Mountains Biodiversity Project v.
Blackwood, 161 F.3d 1208, 1211 (9th Cir. 1998), cert. denied,
527 U.S. 1003 (1999). The Corps decision to prepare an EA
rather than an EIS is reviewed under the APA's arbitrary and
capricious standard. Northwest Environmental Defense Center
v. Bonneville Power Administration, 117 F.3d 1520, 1536 (9th
Cir. 1997). The arbitrary and capricious standard requires a
court "to ensure that an agency has taken the requisite "hard
look' at the environmental consequences of its proposed

action, carefully reviewing the record to ascertain whether the
agency decision is ‘founded on a reasoned evaluation of the




relevant factors." " Greenpeace Action v. Franklin, 14 F.3d
1324, 1332 (9th Cir. 1993) (quoting Marsh v. Oregon Natural
Resources Council, 490 U.S. 360, 373-74, 378 (1989)) (inter-
nal quotations omitted). This standard of review is deferential:
we cannot substitute our judgment for that of the agency. City
of Carmel-By-The-Seav. U.S. Dep't. of Transp., 123 F.3d
1142, 1150-51 (9th Cir. 1997). The agency's decision will
only be overturned if the agency committed a"clear error in
judgment.” Northwest Environmental Defense Center, 117
F.3d at 1536 (quoting Marsh, 490 U.S. at 378, 385) (internal
quotation marks omitted).

2. Scope of NEPA Analysis
a. Major Federal Action

NEPA requiresafederal agency to preparean EISfor
all "major Federal actions significantly affecting the quality of
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the human environment.” 42 U.S.C. § 4332(2)(C). "The
NEPA does not specify the scope of anaysisthat federal
agencies must conduct in determining whether their actions,
when combined with private actions, come within the man-
date of § 4332(2)(C)." Sylvester v. U.S. Army Corps of Engi-
neers, 884 F.2d 394, 398 (9th Cir. 1989). The Corps NEPA
implementing regulations, which we upheld in Sylvester, 884
F.2d at 399, require that, where the activity requiring a DA
permit is"merely one component of alarger project,” the
Corps "address the impacts of the specific activity requiring
[a] permit and those portions of the entire project over which
the district engineer has sufficient control and responsibility
to warrant Federal review" in the EA or EIS. 33 C.F.R. Part
325 Appendix B 8 7(b). The Corps determination of the
appropriate scope of the environmental review processis enti-
tled to deference. See Marsh, 490 U.S. at 375-76; Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 359 (1989).

The Corps NEPA implementing regulation providesin
pertinent part:

b. Scope of analysis. (1) In some situations, a per-
mit applicant may propose to conduct a specific
activity requiring a Department of the Army (DA)
permit (e.g., construction of apier in anavigable
water of the United States) which is merely one




component of alarger project (e.g., construction of
an oil refinery on an upland area). The district engi-
neer should establish the scope of the NEPA docu-
ment (e.g., the EA or EIS) to address the impacts of
the specific activity requiring a DA permit and those
portions of the entire project over which the district
engineer has sufficient control and responsibility to
warrant Federal review.

(2) Thedistrict engineer is considered to have
control and responsibility for portions of the project
beyond the limits of the Corps jurisdiction where the
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Federal involvement is sufficient to turn an essen-
tially private action into a Federal action. These are
cases where the environmenta consequences of the
larger project are essentially products of the Corps
permit action.

Typical factorsto be considered in determining
whether sufficient "control and responsibility " exists
include:

(1) Whether or not the regulated activity
comprises ‘merely alink' in a corridor type
project (e.q., atransportation or utility
transmission project).

(i1) Whether there are aspects of the
upland facility in the immediate vicinity of
the regulated activity which affect the loca-
tion and configuration of the regulated
activity.

(i) The extent to which the entire project
will be within Corps jurisdiction.

(iv) The extent of cumulative Federal
control and responsibility.

33 C.F.R. Part 325, Appendix B § 7(b).
The Corps here determined that the EA "need not

include substantial consideration of development in the
uplands because development could occur in those areas



regardless of whether this permit application is granted.' The
Corps, therefore, only considered the environmental impacts
resulting from MTP-PV's application to fill 16.1 aces of wet-
lands in constructing Phase | of the development.

WAN contends, and the district court found, that the Corps
improperly limited the scope of its NEPA analysis and that it
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was required under NEPA and its own regulations to evaluate
the environmental impacts attributable to the whole devel op-
ment of Phase | of the project. WAN's argument centers on
the assertion that the upland development planned in Phase |
and the permit activities, i.e. the filling of the wetlands, are
functionally interdependent. Without the permit, WAN avers,
the Phase | development will not proceed and without the
upland development the filling activities would not be justi-
fied. Additionally, WAN posits that the record demonstrates
that the location and configuration of the wetlands to be filled
greatly affected the design of the mixed-use development in
Phase | and that, therefore, the Corps was required to consider
the whole Phase | as a"federal action” for purposes of NEPA.

We have upheld an agency's decision to limit the scope

of its NEPA review to the activities specifically authorized by
the federal action where the private and federal portions of the
project could exist independently of each other. In Sylvester,
we reviewed the Corps grant of a permit to fill eleven acres
of wetlands in order to construct part of a golf course which
itself was part of alarger resort complex. 884 F.2d at 396.
The Corps limited its NEPA review to the impacts of the con-
struction of the golf course, reasoning that it had no jurisdic-
tion over the upland development. 1d. at 396-397. We upheld
the agency's decision, finding that although the golf course
and the entire resort complex "would benefit from the other's
presence’ they were not sufficiently interrelated to constitute
asingle "federal action” for NEPA purposes. Id. at 400-01;
see also California Trout v. Schaefer, 58 F.3d 469 (9th Cir.
1995) (upholding agency's decision to limit the scope of its
NEPA review to impacts associated with the fill of wetlands
rather than considering the impact on downstream fisheries
from an entire canal project); Enosv. Marsh, 769 F.2d 1363,
1371-72 (9th Cir. 1985) (upholding agency's decision to
exclude from its NEPA analysis the impact of non-federal
shore facilities for anew deep draft harbor); Friends of Earth,
Inc. v. Coleman, 518 F.2d 323, 328 (9th Cir. 1975) (finding




that an agency was not required to prepare an EIS for state
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funded projectsin a partialy federally funded airport develop-
ment). We have also looked to such factors as the degree of
federal funding or supervision over a project. See Enos, 769
F.2d at 1371-72. Deciding whether federal and non-federal
activity "are sufficiently interrelated to constitute asingle
“federa action' for NEPA purposes will generally require a
careful analysis of all facts and circumstances surrounding the
relationship.” Friends of the Earth, Inc. v. Coleman, 518 F.2d
323 (9th Cir. 1995); accord Enos, 769 F.2d at 1371.

The district court found that the present caseis distin-
guishablefrom Sylvester because neither the Phase | devel op-
ment nor the fill activities would occur independently of each
other. The district court based its conclusion on evidence in
the record which indicated that Phase | of the project could
not proceed in the manner it was planned without the filling

of the wetlands and that there were “crucial linkages between
MTP-PV's proposed local street grid system and the filling of
the wetlands. The district court also found that, unlike the per-
mitted activity in Sylvester, the specific activities authorized
in the permit here, the filing of wetlands and the creation of
the 51.1 acre freshwater wetland system, did not have inde-

pendent utility.

The district court's determination that the project would

not be able to proceed as planned without the permit and that
the filling of the wetlands would not occur without the project
is correct. The conclusion that the district court drew from
these findings, however, isin error. The linkage that the dis-
trict court found between the permitted activity and the spe-
cific project planned is the type of "interdependence” that is
found in any situation where a developer seeksto fill awet-
land as part of alarge development project. If this type of
connection aone were sufficient to require afinding that an
entire project falls within the purview of the Corps' jurisdic-
tion, the Corps would have jurisdiction over all such projects
including those which the Corps regulations cite as examples
of situations in which the Corps would not have jurisdiction
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over the whole project. See 33 C.F.R. Part 325, Appendix B
8 7(b)(3).



The district court determined that this case was con-

trolled by Thomasv. Peterson, 753 F.2d 754, 758 (9th Cir.
1985), and that the Corps was required to consider the impact
of both the Phase | upland development and the specific fill-
ing activity authorized by the permit in its NEPA analysis.
The district court's reliance on Thomas to answer the question
of whether the Corps has sufficient control and authority over
the upland development to warrant federal review ismis-
placed. Asis discussed below, Thomas involved a challenge
to the Forest Service's determination that it was not required
to consider the environmental impacts of two related federal
actionsin asingle permit. In that case, the Forest Service did
not dispute the fact that it would need to assess the environ-
mental impacts of both actions at some point and that it had
jurisdiction over both actions. Here, by contrast, the Corps
does not have independent jurisdiction over the parts of the
Phase | development that do not require the filling of wet-
lands. See also, California Trout, 58 F.3d at 474 (noting that
Thomasisinapposite where the federal agency performing the
environmental review does not have control over the whole
project).

The Corps determination that it did not have jurisdic-

tion over the upland devel opment is supported by the record.
Phase | encompasses devel opment of approximately 600
acres, only 16 of which are subject to direct control by the
corps through the permitting process. It appears that the proj-
ect certainly could proceed without the permit and, asthe
Corps notes, is currently proceeding without the permit. Addi-
tionally, the project is not financed by federa money and state
and local, not federal, regulations control the overall design.
See Cdlifornia Trout, 58 F.3d at 473; Enos, 769 F.2d at 1371-
72 (finding no federal action for purposes of NEPA where
non-federal portion of a project received no federal funding
and was not subject to federal supervision); Alaskav. Andrus,
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591 F.2d 537, 541 (9th Cir. 1979) ("[w]here federal funding
is not present, [we have] generally been unwilling to impose
the NEPA requirement” of filing an EIS). The project has also
been subjected to extensive state environmental review. See
Sylvester 11, 884 F.2d at 401 ("We, finally, draw comfort from
the fact that ordinary notions of efficiency suggest afederd
environmental review should not duplicate competently per-
formed state environmental analyses’).



Thefill of the eight acres of wetlands for the purpose

of creating the freshwater marsh could well be undertaken
without the overal project, aswell. The freshwater marsh
sub-project has value in and of itself. Moreover, athough
there may be no reason to fill the remaining eight acres of
wetlands if the rest of Phase | is not to be built, the regulations
make clear that federal jurisdiction over this small segment of
the development is not "control and responsibility” over the
rest of the project sufficient to federalize the entire project.
See 33 C.F.R. pt. 325 app. B § 7(b)(2) (providing that parts
of aproject beyond Corps jurisdiction must be considered
"where the environmental consequences of the larger project
are essentially products of the Corps permit action”); id.

8 7(b)(2)(ii) (identifying one factor in determining "control
and responsibility" isthe "extent to which the entire project
will be within Corpsjurisdiction); id.8 7(b)(3) (providing as
an example that "if an applicant seeksa. . . permit to fill
waters or wetlands on which other construction or work is
proposed, the control and responsibility of the Corps, as well
asitsoverall Federal involvement would extend to the por-
tions of the project to be located on the permitted fill" but not
to other portions unless "the regulated activities, and those
activities involving regulation, funding, etc. by other Federal
agencies, comprise a substantial portion of the overall proj-
ect"). Given the deference that the agency's determination of
itsown jurisdiction is due, the Corps decision to limit its
review to the specific activity requiring the permit is not arbi-
trary or capricious.
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b. Segmentation of Project

The Council on Environmental Quality's (CEQ) regu-
lations implementing NEPA require that an agency consider
"connected actions' and "cumulative actions " within asingle
EA or EIS. 40 C.F.R. § 1508.25. Although federal agencies
are assigned the primary task of defining the scope of NEPA
review and their determination is given "considerable discre-
tion," connected or cumulative actions must be considered
together to prevent an agency from "dividing a project into
multiple “actions," each of which individually has an insignifi-
cant environmental impact, but which collectively have a sub-
stantial impact.” Thomas, 753 F.2d at 758.

The CEQ regulation provides that actions are "connected"
if they:



(1) Automatically trigger other actions which may
require environmental impact statements. (ii) Cannot
or will not proceed unless other actions are taken
previously or smultaneoudly. (iii) Are interdepen-
dent parts of alarge action and depend on the larger
action for their justification.

40 C.F.R. § 1508.25(a)(1). Cumulative actions are those
"which when viewed with other proposed actions have cumu-
latively significant impacts." 40 C.F.R. § 1508.25(a)(2).

We use an "independent utility” test to determine whether

an agency isrequired to consider multiple actionsin asingle
NEPA review pursuant to the CEQ regulations. In Thomeas,
we addressed the issue of whether NEPA required the Forest
Service to consider in asingle review process the environ-
mental impacts of the building of aroad in aforest to facili-
tate logging and the timber sales that would result from that
logging. We found that the logging operations and the con-
struction of the road were "connected actions " because "the
timber sales[could not] proceed without the road, and the

10277
road would not be built but for the contemplated timber
sales.” 753 F.2d at 759. See also, Save the Yaak Comm. v.
Block, 840 F.2d 714, 720 (9th Cir. 1988).

Applying this same analysis, we have rejected claims'that
actions were connected when each of two projects would have
taken place with or without the other and thus had'indepen-
dent utility." " Morongo Band of Mission Indiansv. FAA, 161
F.3d 569, 580 (9th Cir. 1998); see also Northwest Resource
Information Center, Inc. v. National Marine Fisheries Ser-
vice, 56 F.3d 1060 (9th Cir. 1995); Sylvester, 884 F.2d at 400.
In Morongo Band, we found that the FAA did not improperly
segment NEPA review of an airport's arrival enhancement
project (AEP) from review of alarger airport expansion proj-
ect, for which the FAA was preparing an EIS, because each
project had independent utility. 161 F.3d at 580. We recog-
nized that the expansion project would exacerbate the prob-
lems being addressed by the AEP, but found that the AEP was
an independent action because it was designed primarily to
deal with existing problems and therefore was not connected
to any future expansion project. 1d.

In this case, the Corps asserts that the three phases of



the project are not connected actions because each have inde-
pendent utility and that it therefore was not required to con-
sider the environmental impacts attributable to the three
different phasesin asingle NEPA analysis. The record sup-
ports the Corps conclusion. Phase | of the development
includes the development of approximately 600 acres that
comprise 5 million square feet of office space, 13,000 dwell-
ing units and hotel and retail space. The utility of this part of
the project does not depend upon the completion of the later
phases of the project. It would not be unwise or irrational to
undertake the building of Phase | eveniif it was determined
that the later phases could not be constructed. Trout Unlimited
v. Morton, 509 F.2d 1276, 1285 (9th Cir. 1974) (finding that
an EIS must cover awhole project when "[t]he dependency
issuch that it would beirrational, or at least unwise, to under-
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take the first phase if subsequent phases were not also
undertaken”).

Relying on Blue Mountains, WAN aversthat, under the
applicable regulations, the Corps should have considered the
three phases of the project together as"cumulative actions.”
Blue Mountains involved a challenge to the Forest Service's
determination that a single timber salvage sale would not have
asignificant environmental impact. 161 F.3d 1208 (9th Cir.
1998). We found that the CEQ regulations required the Forest
Service to consider five related timber salesin asingle NEPA
analysis. Id. at 1214-16. Acknowledging that"NEPA does not
require the government to do the impractical" and that the
agency's determination of the scope of an EISisentitled to
deference, we nevertheless overturned the Forest Service's
decision to analyze the sales separately. Id. at 1215 (internal
guotation marks omitted). We found that the five sales were
cumulative actions because they were part of asingle project,
were announced simultaneoudly to a coalition of logging com-
panies, and were reasonably foreseeable. 1d.

Theinstant case is distinguishable from Blue Mountains.
Finding that the Corps was required in 1991-92 to have ana
lyzed the environmental impacts of the three phasesin asin-
gle EA or EISwould require the government to do the
impractical. When MTP-PV applied for a permit for Phasel,
many of the details and planning decisions regarding Phases
Il and 111 had not yet been completed. In fact, Phases 1l and

Il have still not received the required authorizations to begin




development from various state and federal agencies and the
local government. Additionally, unlike the situation in Blue
Mountains, the Corps did include in the EA an evaluation of
the environmental impacts of the whole project. Neither the
CEQ regulations nor our precedent support the conclusion
that the Corps was required to consider the three phases
together as cumulative actions.
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3. Corps Finding of No Significant Impact (" FONS")

Under NEPA, if an agency determinesin an EA that

the federal action will not significantly affect the environ-
ment, it may issue aFONSI. Northwest Resource Info. Cir.,
56 F.3d at 1064. "If the proposed action will have a signifi-
cant impact, the agency must prepare an EIS which addresses
in detail the purpose and need for the action, the environmen-
tal impacts of the action, and aternatives to the action." 1d.;
40 C.F.R. 88 1501.4 and 1502.10. CEQ's regulations require
an agency to consider the context and intensity of the environ-
mental impacts in making the determination as to the signifi-
cance of the impacts. 40 C.F.R. 8 1508.27. The agency must
consider, inter alia, "[t]he degree to which the effects. . . are
likely to be highly controversial” and "[t]he degree to which
the possible effects. . . involve unique or unknown risks." 40
C.F.R. §1508.27(b)(4), (b)(5).

a. Untested Nature of Freshwater System

The district court found that the Corps decision not to

issue an EIS was arbitrary and capricious because there were
substantial questions regarding whether the proposed freshwa
ter wetland system would adequately mitigate the loss of the
filled wetlands. "An agency must prepare an EIS if “substan-
tial questions are raised asto whether aproject . . . may cause
significant degradation of some human environmental fac-
tor."" Greenpeace Action, 14 F.3d at 1332 (citing LaHamme
v. FERC, 852 F.2d 389, 397 (9th Cir. 1988)). The district
court found the record replete with comments questioning the
feasibility of the wetland system and noting that the Corps
conclusion that the system would result in an environmental
benefit was not based on scientific data. The district court fur-
ther found that the Corps largely ignored these comments and
that the Corps conclusion that the freshwater system would
result in an environmental benefit was not supported by sub-
stantial evidence.
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The district court's finding that there exist substantial ques-
tions regarding the feasibility of the freshwater system
appears to be largely based on a mis-characterization of the
evidence found in the administrative record. The record does
contain many agency and public comments criticizing the
freshwater system. A maority of these comments, however,
do not question the feasibility of the freshwater system or
indicate that the system would have negative impacts on the
environment.

For example, to support its finding that both the FWS and

the EPA recognized that MTP-PV's proposal to build the
freshwater wetland system within the retention basin was not
feasible, the district court cited comment |etters submitted by
the EPA and FWS. The letter from the EPA, however, does
not address the feasibility of the freshwater wetland system.
Rather, in its comments, the EPA requests that MTP-PV pro-
vide the following information:

A. Determination if the freshwater marsh will
receive water from the proposed on-site water treat-
ment facility and if so, the quantity of water.[MTP-
PV] should provide an evauation of the quantity and
quality of wildlife habitat the freshwater marsh
would provideif it received this treated water and if
treated water was not used in the marsh.

B. Determination of the contaminants which would
enter the freshwater marsh if surface run-off, remedi-
ated groundwater and/or reclaimed wastewater were
used. [MTP-PV] should explain how the contami-
nant and sediment loading in the freshwater marsh
would be managed. The information provided should
include the frequency and location of any sediment
and vegetation removal that is expected to be
required, how this will affect the quantity and quality
of wildlife habitat, and where the sediment will be
disposed.
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Letter from Harry Seraydarian, Director, Water Management
Division, EPA, to Colonel Charles S. Thomas, District Engi-
neer, Corps (February 6, 1991). Similarly, in the referenced
comment letter, FWS suggested that the plan for the freshwa-
ter system be revised to allow for urban runoff to be diverted



around the system, but it did not express any opinion on the
feasibility of the system.

The record in this case a so belies the district court's find-
ing that the Corpsignored the negative commentsit received
and that the Corps lacked a substantial basis for the scientific
determination that the freshwater system is viable. The com-
mentators who expressed concern about the feasibility of the
freshwater system generally discussed the ability of the sys-
tem to serve the various purposes for which it was designed,
its ability to handle pollutants, and the quality and quantity of
the water entering the system. The record reveals that the
Corps considered each of these issues and relied on substan-
tial evidence in making its determination that the freshwater
system was feasible.

In reviewing the environmental impacts of the permit
activity, the Corps considered numerous reports, studies, and
comments which evaluated the feasibility of the freshwater
wetland system. A review of the administrative record dem-
onstrates that the Corps considered, inter alia, the biological
needs of the native habitat and wildlife of the region, water
quality issues related to the project, the drainage, watershed
characteristics, water levels of the area, and possible flooding
that may be associated with the freshwater system. The
Corps conclusion that the construction of the freshwater wet-
land system will result in anet environmental benefit was
based on relevant and substantial data.

We have held that when the record reveas that an

agency based afinding of no significant impact upon relevant
and substantial data, the fact that the record also contains evi-
dence supporting a different scientific opinion does not render
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the agency's decision arbitrary and capricious. Greenpeace
Action, 14 F.3d at 1333; cf. Foundation for North Am. Wild
Sheep v. United States Dep't of Agric., 681 F.2d 1172, 1178
(9th Cir. 1982) (finding that an agency's failure to address
"certain crucial factors, consideration of which was essential
to atruly informed decision whether or not to prepare an
EIS," rendered its decision that no EI'S was necessarily unrea-
sonable). "When specialists express conflicting views, an
agency must have discretion to rely on the reasonable opin-
ions of itsown qualified experts even if, as an origina matter,
acourt might find contrary views more persuasive. " Marsh,




490 U.S. at 378; see also Friends of Endangered Species, Inc.
v. Jantzen, 760 F.2d 976, 986 (9th Cir. 1985) ("NEPA does
not require that we decide whether an EIR is based on the best
scientific methodology available, nor does NEPA require us
to resolve disagreements among various scientists as to meth-
odology").

Because areview of the record reveal s that the Corps

took ahard look at the environmental consequences of allow-
ing MTP-PV to construct the freshwater wetlands system and
the Corps based its decision to issue a FONS| on an evalua-
tion of the relevant factors, the Corps' decision was not arbi-
trary and capricious.

b. Mitigating Factors

An agency'sdecision to forego issuing an EIS may be
justified by the presence of mitigating measures. Friends of
Payette v. Horseshoe Bend Hydroelectric Co., 988 F.2d 989,
993 (9th Cir. 1993). "If significant measures are taken to “mit-
igate the project's effects, they need not completely compen-
sate for adverse environmental impacts.”" Id . (internal
quotations and citation omitted). In evaluating the sufficiency
of mitigation measures, we focus on whether the mitigation
measures congtitute an adequate buffer against the negative
impacts that result from the authorized activity to render such
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impacts so minor asto not warrant an EIS. Greenpeace
Action, 14 F.3d at 1332.

In the EA, the Corps found that the filling of the wet-

lands would not significantly effect the environment and that
any negative impacts that would result would be mitigated by
the creation of the 51 acre freshwater system. At the time the
permit was issued, however, the compl ete mitigation plan had
yet to be set forth with specificity. In order to avoid substan-
tial delays, the Corps decided to issue the permit before all the
details of the mitigation plan had been finalized. In lieu of a
detailed plan, the Corps placed specia conditions in the per-
mit requiring MTP-PV to devel op the plans according to the
guidelines set forth in the special conditions. MTP-PV was
prevented from commencing any work on the project until the
plans were submitted to and approved by the Corps.

WAN contends that the Corps decision to issue the FONSI



was arbitrary and capricious because it was based on an
incomplete mitigation plan. WAN assertsthat it isirrational
to allege that the Corps could have made a reasoned evalua-
tion of the effectiveness of the mitigation measures because

it was impossible to determine the precise nature of the miti-
gation measures in the absence of a specific, finalized mitiga-
tion plan. Thus, WAN concludes, the Corps finding that
freshwater system would sufficiently mitigate the whole proj-
ect was arbitrary and capricious.

WAN's analysisis flawed. WAN exaggerates the defi-
ciencies of the mitigation evidence found in the record. A
careful review of the record demonstrates that mitigation mea-
sures were developed to areasonable degree and had been
reviewed by the Corps and other federal agencies at the time
the permit issued. Moreover, the specia conditions included
in the permit and reviewed by the various agencies were
extremely detailed. Thus, the Corps could determine the pre-
cise nature of many of the mitigation measures at the time that
it made the permitting decision. See Robertson , 490 U.S. at

10284
352 ("[I]t would be inconsistent with NEPA's reliance on pro-
cedural mechanisms -- as opposed to substantive, result-
based standards -- to demand the presence of afully devel-
oped plan that will mitigate environmental harm before an
agency can act.") WAN also exaggerates the need for mitiga
tion here. The record supports the Corps finding in the EA
that the scattered wetlands to be filled pursuant to the permit
are of ahighly degraded quality and that little wetland value
would be lost as aresult of the Phase | filling activity. Due
to the value of the freshwater system, the Corps found that the
development of Phase | would increase the wetland values of
the area. The record supports these findings.

In order to issue a FONSI, the Corps only needed to

find that the mitigation measures would render any environ-
mental impact resulting from the permit activity insignificant.
The Corps did not act arbitrarily and capricioudly in determin-
ing that an EIS was not required for MTP-PV's application to
fill 16 acres of degraded wetland given the mitigating value

of the freshwater system.8

c. Public Controversy

WAN asserts that the controversy surrounding the decision



to build the freshwater wetland system required the Corps to
prepare an EIS. "The existence of a public controversy over
the effect of an agency action is one factor in determining
whether the agency should prepare [an EIS]. " Greenpeace
Action, 14 F.3d at 1333, 40 C.F.R. § 1508.27(b)(4). A federa
action is controversial if "a substantial dispute exists asto [its]
Size, nature or effect.” LaHamme, 852 F.2d at 400-01 (inter-

8 The memorandum from the Corps former project manager to her
replacement, expressing her concern that the mitigation plans were not
further developed, does not undermine our conclusion that the mitigation
measures in the record were reasonably developed, that the specia condi-
tions were detailed, and that the approval of the Corps District Engineer
based thereon was not arbitrary or capricious.
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nal quotation marks omitted). The existence of opposition to
ause, however, does not render an action controversial. Id. at
401.

A magjority of the objections raised to the devel opment

of the freshwater wetland system were premised on an opin-
ion that it would be more appropriate to use the area as a salt-
water marsh or that the geographic location of the marsh
should be altered. These types of objections can not render a
Corps permitting decision controversial for NEPA purposes
because they do not pertain to the "size, nature, or effect” of
the development of the freshwater system. As was noted
above, however, a dispute as to the effect that the freshwater
system would have on the environment did exist. During the
two year review process, the Corps was able to address these
potential effects to the satisfaction of the other federal
resource agencies, for all of the agencies eventually withdrew
their objections to the issuance of the permit. See Northwest
Environmental Defense Center, 117 F.3d at 1536. The Corps
did not commit a clear error in judgment when it determined
that this action was not controversial for NEPA purposes.

CONCLUSION

MTP-PV does not have alegaly protectable interest relat-
ing to WAN's NEPA claims and therefore the district court
did not err in denying MTP-PV's motion to intervene as of
right in regard to these claims. The district court erred, how-
ever, in finding that, in issuing the permit without preparing
an EIS considering the environmenta consequences of build-



ing the entire Playa Vista project, the Corps violated NEPA.
The Corps determination of the scope of the NEPA review
and itsissuance of a FONSI was not arbitrary and capricious.
Accordingly, we reverse the district court's grant of summary
judgment and remand to vacate the injunction.

AFFIRMED IN PART, REVERSED IN PART, AND
REMANDED.
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